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STATEMENT OF TRANSPARENCY INTERNATIONAL – BULGARIA 

on the 

DRAFT LAW FOR COUNTERING CORRUPTION AND FORFEITURE OF 

ILLEGALLY ACQUIRED ASSETS 

 

I. GENERAL NOTES 

1. Setting up the Commission for Countering Corruption and Establishing of Illegally 

Acquired Assets (the Commission) 

1.1  With a view to the peculiar expectations towards the future Commission it is appropriate 

that the setting up method guarantees maximum possible representativeness and political 

independence. In this sense the election of all Commission’s members only by the Parliament 

and simple majority vote is not the best decision. It is reasonable to consider another method 

of setting up similar collegial bodies, which is known to the Bulgarian legal system and 

involves quota principle - each of powers has its own quota in the Commission’s composition. 

Such an approach could ensure maximum political elongation and independence and in turn 

better public trust in the institution. 

1.2 It is worth to comment on the model of setting up of the body in terms of understanding 

of its collective nature. To a great extent it only imitates collectivity. According to the 

proposed draft the chair has the discretion to choose the deputy chair and other members, to 

allocate specific tasks and responsibilities among them or to perform all activities by himself. 

Furthermore, pursuant art. 11, par. 3 the chair judges the existence of “serious violation or 

systemic negligence” in regard to the other members of the Commission and directly proposes 

selection procedure of a new member. The Parliament does not assess the established by the 

chair “serious violation or systemic negligence”, but is put before the hypothesis of a new 

selection under proposal of the chair. In addition, the chair is the single responsible for 

appointment of the bodies of the Commission – the heads of directions and the inspectors.  

This model leads to probability of practically sole management of the Commission. In this 

sense it is worth to consider setting up of a collegial body, members of which have duties and 

responsibilities specified by the law. Also, their appointment, dismissal and performance 

evaluation should not be under the direct control and will of the chair. 

1.3  The draft law reads “mandate of the Commission” with a duration of 6 years, while the 

Commission is determined as a “permanent body”. The two terms are contradictory. Probably 

the word is about mandate of the members of the Commission. The adopted approach 

perceives new selection of all members after expiry of the 6-year term. This concerns two 

principles of establishing of state bodies – independence and succession. 
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It is worth to consider varied duration of mandates of the first Commission members (an 

option is the random principle selection). Thus, after the first cycle of shifts, each member’s 

mandate will expire independently from the others, which will ensure smooth and continuous 

replacements. In this way the continuity of the experience and practices of the Commission 

will be secured. Also, the appointing authority will be disabled of opportunity to replace 

Commissions’ members altogether and thus to have full political influence over the 

institution’s activities. Similar models are known and widespread in Bulgarian legal system, 

for instance in the Bulgarian National Bank, the Electronic Media Council, the Constitutional 

Court. 

There is not perceived limitation of the number of mandates for a person. This approach is in 

contrast with the tendencies in the current national legislation – it is common for other similar 

bodies to set a limit of mandates. For such an important institution and in view with the 

relatively long duration of the mandate it is appropriate that the number of mandates for one 

person will be limited to one. Another option is to consider shorter mandates and to limit the 

reiteration, for instance to two 4-year mandates.  

2. Collision in the scope 

The doctrine of the draft law perceives including of several legal regimes into one joint text. 

All laws, except the Forfeiture of Illegal Assets Act (FIAA), require specific capacity of the 

persons to whom they are applicable – high public officials and are limited to acts of 

corruption. The FIAA is applicable towards all persons who fail to prove the legal origin of 

their assets. Besides, the aim of this law is to remove the economic gain from serious crime 

and thus to deprive it form economic logic. It is not limited nor by a specific crime, neither by 

special status of persons whose assets are being recovered. In this sense, now we face 

unprecedented legal technic which combines different areas of legal regulation, liable persons, 

scope, etc. although formally it is possible, such an approach is in contradiction with the 

Normative Acts Law. The only common thing is that the activities on application of law will 

be implemented under common name and single body, but under different procedures and on 

different grounds. A common subject for legal regulation is also lacking. Thus, inclusion of 

the FIAA in this project is unfounded. 

3. Definition of the Conflict of Interest 

It is worth to mention the content of art. 52 and 53, which provide for a definition of the 

conflict of interest (CoI). It remains the impression of a narrower scope compared to the 

adopted European and international standards of the OECD, the Council of Europe and the 

United Nations. In addition to the actual CoI these standards provide for regulation of 

potential and apparent conflict of interest. This could be seen, for instance, in the Model 

Code of Conduct for Public Officials of the Council of Europe, the OECD Guidelines for 

managing conflict of interests in public sector1 and in the United Nations Convention Against 

                                                 
1 OECD Guidelines for managing conflict of interests in public sector, OECD 2004, ISBN 9789264104938  
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Corruption2. The Model Code of Conduct for Public Officials of the Council of Europe 

explicitly mentions relations with friends, which lack in the proposed definition3.  

II. OTHER NOTES 

4. The instructions perceived in the draft law are of a large number. It should be taken into 

account that these are specific acts, which although being of technical nature and relevant to 

interaction between separate bodies in certain parts, might also affect citizens’ rights. Also, 

with view of the significance of the prevention and fight against corruption and forfeiture of 

illegal assets and the public scrutiny in this regard, it is essential to perceive for publication of 

these instructions.  

5. Operational investigative activities: the draft law provides that the Commission’s bodies 

perform operational investigative activities including by use of special intelligence means. 

Bearing in mind the existence of a purposive body - the State Agency for Technical 

Operations, the necessity of their separate use by the Commission should be further 

motivated. The regulations of Chapter 9 are quite laconic and lack references to current 

legislation. Article 89, for instance, mentions collecting and producing of evidence and its 

provision to “the judicial authorities” with no reference to the Criminal Procedure Code. 

6. In the Chapter 9 there exist legal gaps, such as what data should contain the perceived 

“information data bases”; how this information is being managed; what is the provided 

duration for keeping this data, especially in cases when no corrupt behavior has been 

established? 

7. Pursuant Chapter 9, data for “corrupt behavior” is being collected. The corrupt behavior 

encompasses broader scope in comparison with the provisions of the Criminal Code. Hence, 

the special intelligence means will be used not only for investigation of serious intentional 

crimes, which as a concept exceeds the adopted regulations for use of such means and the 

disturbs the balance between their use and the protection of human rights. In this regard it is 

worth to mention art. 90, par. 2, p. 2, which perceives administrative proceedings on the 

grounds of collected evidence by means of special intelligence. This approach, which exceeds 

the limits of criminal justice and protection of the national security, could lead to collisions 

with the accepted approaches for application of the European Convention on Human Rights.  

8. In regard with the management of forfeited illegal assets, it should be noted that the 

current regulation is cumbersome and ineffective. It is necessary to take into account the new 

challenges within the proposed amendments. For instance, art. 150 and 151 perceive 

disposition of the forfeited assets to be in the powers of the Council of Ministers in direct 

communication with the National Revenue Agency (NRA). The nature, shape and 

competencies of the Council of Ministers do not imply taking decisions on reuse of forfeited 

assets with no preliminary propositions in case the NRA already exhausted all its means. 

The draft law does not provide for regulations on management of forfeited commercial 

companies, whose value could have been reduced to zero due to mismanagement. There no 

                                                 
2 UNCAC, Art. 8, p. 5 
3 Model Code of Conduct for Public Officials, Art. 13, p. 2 
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mentions of special rights, such as shares and treasury bonds traded on stock exchange 

markets, which require professional management.  

In view of improvement the regulations regarding the management of forfeited assets, the 

specialized publication “Forfeiture of Illegal Assets: Challenges and Perspectives of the 

Bulgarian Approach” of Transparency International – Bulgaria4 might be useful.  

9. The regulation of art. 148 creates unprecedented for a controlling body rule – all cash 

amounts, collected within proceedings for forfeiture of illegal assets, to be allocated to the 

Commission on its dedicated “off the budget” account. Such a precedent creates stimulus of 

over-activity of the body and, in turn, insufficiently grounded climes for forfeiture. The 

possible damage will be a burden for the state budget. The fact that the lawmaker did not 

provide for rules and regulations on the aims and the use of these funds cannot be neglected 

either.  

10. The draft law contains gaps in different directions. Among most significant worth to 

mention are the lack of regulation on the limitation of the “representation of interests”, also 

known as “lobbing” before the legislature and the executive power bodies. Lack of legitimate 

limitation in this regard could reflect in a number of events of corrupt nature. Creating of 

legal regulation in this field, on the one hand, will prevent corrupt behavior, and, on the other, 

will please the legitimate public interest by shedding light on the relationships and the 

processes in this area.  

Other important gap in the draft law is the protection of whistleblowers who disclose 

information on corruption, fraud, mismanagement, and other wrongdoing they witnessed in 

the workplace. The employees of a certain body are the persons who have the best picture on 

the processes therein. The attempts for non-disclose of their personality are not enough and 

often impossible due to the character of the disclosed information. It is necessary to perceive 

regulation for their encouragement, compensations and protection from liability. 

 

Sofia, 30 August 2017                     TRANSPARENCY INTERNATIONAL - BULGARIA 

                                                 
4 Available at: http://www.confiscation.eu/site/wp-content/uploads/2014/04/FORFEITURE-OF-ILLEGAL-

ASSETS-CHALLENGES-AND-PERSPECTIVES-OF-THE-BULGARIAN-APPROACH.pdf  
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